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PROCEDURAL HISTORY

1. GlendaMay (May) gopedsthe decison of the Harrison County Y outh Court Judge Miched H.
Ward (youth court) terminating her parentd rights. The Harrison County Department of Human Services
(DHS) filed an amended petition to terminate May's parentd rights on December 12, 2001. The youth
court conducted its hearing on DHSs request for termination of parentd rightson January 30, 2002. On
January 29, 2003, theyouth court terminated May's parentd rights. May's mation for recongderationwas
denied by the youth court. May filed her natice of goped to this Court.

FACTS



2. May and her husband, King May (King), hed 3 children, 1 femde and 2 mdes  In 1994, DHS
conducted an investigetion into May'suse of corpora punishment on her children induding marks between
her daughter'slegsmadeby abdt. 1n1996, DHS againinvestigeted dlegationsmeking areferrd of neglect
and abuse induding marks on the face of one of her sons

13.  1r 1998, new dlegations of phydca abuse were made to DHS regarding the minor children.
According to the testimony of DHS socid worker, Lori Haris (Harris), she invedtigated dlegations of
May's suspected abuse and marks on the children identified in the transcript as H. and HM. From the
record, it gppearsthat childrenH. and H.M. are May'stwo mdechildren. Harristedtified thet child H. told
her that his mother hed caused the marks and bruises. She stated that child H. had severd bruisssto the
lower back and buttocks dueto the spanking May adminigtered. Harrisfurther sated thet when she poke
with May, she admitted that she had whipped H. with aboard as punishment on the previous night. May
entered into an informd agreement with DHS that she would no longer use corpord punishment on her
children.

4. Agan, DHS was involved with the minor children due to accusations that King, the children's
father, molested (raped) hisdaughter.t On June 11, 1999, based on the mol estation accusations, theyouth
court ordered the minor children taken into the custody of the DHS. May disputed thet her husband, King,
hed molested their child eventestifying on hisbehalf & hisbond hearing. Kingwas subseguently convicted.

See May v. State, 806 So.2d 314 (Miss. Ct. App. 2001).2

! The accusations of molestation was soldly as to the female minor child.

2 King's motion for rehearing on his appeal was subsequently denied on January 29, 2002. King,
a Captain Reserve Officer with the City of Gulfport Police Force, wasindicted for sexua battery, capital
rape and statutory rape of his 11 year old daughter. The victim testified that she was forced to have ord
and vagina intercourse over a period of morethan 2 1/2 years. The victim's pediatrician had first noticed
the victim's hymena opening being wider than normd for agirl that agein May of 1997. Another generd
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.  May entered into a sarvice agreement with the DHS which required her to complete parenting
classes, atend counsding at Gulf Coast Mentd Hedlth (GCMH) and paticipatein DHS supervised visits
with the minor children and a psychologica evauation. Even though May had complained about her
counsdor and was dlowed to switch counsdors, she had not completed her court ordered dasses a
GCMH by the date of the termination hearing.® Besides not completing the counsding a8 GCMH, May
continued to have visitsand contactswith King. May hed not filed for divorceat thetime of theterminetion
hearing.*

6. OnJanuary 30, 2002, a the termination hearing, May for the firdg time acknowledged that she
believed her daughter's accusations that King had molested her. Until thistime, May had sated thet she
dd not bdievethe childsaccusttions. Infact, May tedtified & King'scrimind trid on behdf of the defense
regarding her daughter's character. May, 806 So.2d & 318. Thetrid court did not prevent May from
giving an gpinion asto her daughter's tendency to lie, but it ordered that the cheracter tesimony bein the

form of reputation and not spedific ingances of conduct. 1 d.

physician examined the victim on June 4, 1999, and concluded that her hymena ring wasno longer in tact.
The victim hed a psychologicd examination that resulted in findings congstent with sexud abuse. In the
psychologica examination, she described her father's penis and semen in detail and stated that he placed
"his penisin her vaginaand made me suck his private or suck his nipple” See May, 806 So.2d at 316.

3 Asdated in her brief, May does not dispute that a the time of the termination hearing she had
not completed the court ordered counsding a8t GCMH. Her position is that she did not like receiving
counsdling at GCMH.

4 Subsequent to the termination hearing, May did file and receive her divorce from King and
complete the classes at GCMH.



7.  Kingrecaived ajury trid and was convicted of sexud bettery. | d. King was sentenced to 20 years
without parole or probation. 1d. The Court of Appeds afirmed the conviction and the sentence. 1 d.
King voluntarily submitted pgperwork to surrender dl his parentd rights to the minor children.

8.  Theminor children were gppointed a Guardian Ad Litem (GAL). The GAL recommended thet

andterndiveto termination of parental rights, like durablelegd custody, be consdered by theyouth court.

9.  The youth court had a hearing on whether to terminate May's parentd rights. The youth court
issued itsorder holding thet May's parentd rightsbeterminated. Theyouth court denied May'smoation for
recondderation. May now gppedsto this Court raigng the following issues

l. Whether theyouth court erred in terminating her parental rights.

Il. Whether the youth court erred in not considering durable legal
custody as an alter native placement.

DISCUSSI ON
110.  The burden of proof in order to establish a case for termination of parentd rights is dear and
convindngevidence. See Miss. Code Ann. 8 93-15-109 (Supp 2003). However, ongpped, thisCourt's
standard of review of ayouth court judgment islimited; we may reverse only if reesonable men could not
have found asthe youth court didbeyond areasonable doubt. In re S.B., 566 S0.2d 1276, 1278 (Miss.
1990) (quating In re M.R.L., 488 So.2d 788, 790-91 (Miss. 1986)). Where atrid judge Sts without
ajury, thetrid court's factud determinations will not be disturbed where the record contains subgtantid
supporting evidence. The entire record must be examined and that evidence which supportsor ressonably
tends to support the findings of fact made by the trid judge together with dl reesonable inferences which

may be drawn therefrom and which favor the lower court's findings of fact, must be accepted. Rice



Researchers, Inc. v. Hiter, 512 So.2d 1259, 1265 (Miss. 1987). In G.Q.A. v. Harrison County
Dept. of Human Services, 771 So.2d 331, 334-35 (Miss. 2000), we held that "a Family Court

judgment concerning termination of parentd rightswill bereviewed under the samesandard asaChancary
Court judgment, which is dear and convincing evidence. See Miss. Code Ann. 8§ 93-15-109 (Supp.
1999)."
I. Termination of Parental Rights

111.  Whenachild hasbeen removed from thehomeof itsnaturd parentsand cannot bereturned to thet
home within a ressonable length of time because returning to the home would be damaging to the child,
Miss. Code Ann. § 93-15-103 (Supp. 2003) provides, in pertinent part, the grounds for termingtion of
parentd rights

(3)  Groundsfor termingtion of parentd rights shdl be basad on one or more of the
fallowing factors

@ A paet hes desated without meens of identification or
abandoned achild as defined in Section 97-5-1, or

(b) A parent hasmade no contact with achild under the age of three
(3) for 9x (6) months or achild three (3) yearsof age or older for
aperiod of one (1) year; or

(c) A parent has been responsible for a series of abusive
incidents concerning one or more children; or

(d  Whenthe child has been in the care and custody of alicensed
child caring agency or the Department of Human Sarvicesfor at
least one (1) year, that agency or the department has made
diligent efforts to devdop and implement aplan for return of the
child to its parents, and:

() The parent has faled to exercisereasonable
avalabdle vigtaion with the child; or

(ii)  The parent, having agreed to a plan to
effect placement of the child with the
parent, failstoimplement the plan sothat
the child caring agency is unable to
return the child to said parent; or
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()

)

(emphadis added).

112. Here theremovd of custody of the minor children by DHS occurred in 1999. At thetime of the
hearing on the termination of parentd rights was held on January 30, 2002, May dill had not completed
the court-ordered counsding a GCMH. May supported her husband, King, in his arimind procesdings
for the molestation of ther 11 yeer old daughter. May tedtified a King's bond hearing. Moreimportart,
May tedtified a King's crimind trid to discredit her daughter's testimony as to the molestation. May
testified that her daughter had atendency tolie. Medica documents demongtrated thet the child'shymend
ring was no longer intact and that thiswas incongstent with thet of agirl her age. Furthermore, the child
provided graphic detail ed accounts and description of the molestation which occurred over an goproximete

2 1/2 year gpan of time. However, May acknowledged that she only bdlieved her daughter yearslater for

The parent exhibits ongoing behavior which would makeit
impaossible to returnthe child to the parent's care and custodly....

(i) Because the parent falls to diminate behavior,
identified by the child caring agency or the court,
which prevents placement of said child with the
parent inpiteof diligent effortsof thechild caring
agency to assg the parent; or

Whenthereisan extreme and degp-seated antipathy by the child
toward the parent or when thereissome other subgtantia erosion
of therdationship between the parent and child which was causad
a lesdt in part by the parent's serious neglect, abuse, prolonged
and unreasoneble dosence, unreasonable fallure to vist or
communicate, or prolonged imprisonment; or ...

The child hasbeen adjudicated to have been abused or neglected
and cugtody has been trandferred from the child's parent(s) for
placement pursuant to Section 43-15-13, and a court of
competent jurisdiction has determined that reunification shal not
bein the child's best intered...

thefirg a the termination of parentd rights hearing.



113. May, herdf, had a higory with the DHS involving 3 separate incidents of misusng corpord
punishment. Thisresulted in May entering into a sarvice agreement before the molestation charges came
tolight.

14. May had continued to maintain contact with King while in prison. However, & the time of the
hearing, she testified that she had since severed contact with King, and she stated that she planned to get
adivorce She tedified that her mogt recent vidt in January 2002 was to ask King for adivorce. Of
course, the custody of the minor children was takenaway in 1999. Sheadmitted thet she had not filed for
divorce @ thetime of thetermination hearing. May judtified the dday in saeking adivorce on her atempts
to try to get her children back. However, subseguent to the hearing she did receive a divorce from King.
115.  The youth court found: (1) “thet the Minor Petitioners have been in the care and custody of a
licensad child care agency, or the Harrison County Department of Human Sarvices, for over aperiod of
one (1) year;" (2) "that the Respondent, GlendaMay, hasbeen responsblefor asariesof abusveincidents
concerning one or more children condiituting grounds for termination of their (3¢) parentd rights pursuant
to Miss Code Ann. § 93-15-103(3)(c)(1972);" and (3) "that the Respondent, GlendaMay, exhibitsand
hes falled to diminate ongoing behavior..which prevents placement of the Minor Petitioners with sad
Respondent in spite of diligent efforts of the Department of Human Services to asis said Respondent
condiituting grounds for termination of their parentd rights pursuant to Miss. Code Ann. 8 93-15
103(3)(e)(i1)(1972)." The youth court further found “thet there is a subgtantid eroson of the rdaionship
betweenthe Minor Petitionersand the Respondent, GlendaMay, whichwascaused & leest in part by sad
Respondent's neglect, condtituting grounds for terminetion of her parentd rights pursuant to Miss. Code

Ann. §93-15-103(3)(f)(1972)."



116. InSR.B.R.v. Harrison County Dep't of Human Services, 798 So0.2d 437, 445 (Miss.
2001), we dfirmed the decison by the youth court to terminate parentd rights We found that: "The
parents deny thar children were sexudly abused, and thar gblings therefore neglected.  Of their own
vidation they faled to comply with the Sngle requirement of completing the counsding program required
by the court.” Wefurther hdd:
Thefact that the mother, as the parents argue, " did not commit any

offense," is not the issue the lower court was required to address. Theissue

was whether the mother had complied with the court's requirement to acknowledge the

sexud abuse and successfully complete the particular program designated by the court.

Shedid naot.

Moreover, thetrid court wasjudtified in itsdetermingtion thet, becausethe mother

dlied hersdf with the perpetrator, she wasthusunableto protect the children from further

abuse.
| d. a 442 (emphadis added).
17. In SR.B.R., we found that the Youth Court Judge Miched H. Wad dearly dated thet he
dishdieved the parents testimony that Gulf Coast Menta Hedth Center (GCMH) could no longer hdp
themwith counsding. The trid judge ruled thet fallure to complete the plan, as they had agreed, was a
Oetermining factor in terminating of the parentd rights 1 d. at 444.
118. Smilaly, in G.Q.A., 771 So.2d a 334, Youth Court Judge Michad H. Ward ordered the
terminationof parentd rightsbasad upon the parents failureto acknowledgethat the child wasintentiondly
abused and ther refusdl to participatein counsding. This Court &ffirmed theyouth court'sdecison finding
subgtantia evidence supporting the abuse. 1d. a 336. This Court conduded thet: (1) the evidence
supported thet the abusve incidents occurred; (2) the parents refused to admit thet any intentiond abuse

occurred; (3) the evidence supported a subgtantid eroson in the parent/child rdaionship; and (4) the



child's best interest was sarved by termineting parentd rights and the child remaininginfoder care 1d. a
331, 339.
119. Thedore wefind that May's assgnment of error iswithout merit. Subgdtantid evidence exigsto

support the youth court's finding thet termination of parentd rightswas in the best interest of the children.

I1. Durable Legal Custody
120. May contendsthat the youth court erred in not conddering durablelegd custody asan dternative
to termination of parentd rights Wedo not agree. Durable lega custody was enacted by the Legidaure
to sve asan dtanaiveto terminaion of parentd rights InreS.A.M., 826 S0.2d 1266, 1278 (Miss.
2002).
21. Thedurablelegd custody satute, Miss. Code Ann. § 43-21-609 (Rev. 2002), provides:

In neglect and abuse cases, the disposition order may indude any of the fallowing
dterndives giving precedence in the fallowing sequence:

(@  Rdeasethechild without further action;

(b)  Pacethechildin the custody of his parents, ardéive or other person subject to
any conditions and limitations as the court may prescribe. If the court finds thet
temporary rdaive placement, adoption or foder care placement isingppropriete,
unavaildde or otherwise nat in the best interest of the child, durablelegd custody
may be granted by the court to any person subject to any limitationsand conditions
the court may prescribe; such durable legal custody will not take effect
unless the child or children have been in the physical custody of the
proposed durable custodians for at least one (1) year under the
supervision of the Department of Human Services. The requirements of
Section 43-21-613 as to dispostion review hearings does not gpply to those
metters in which the court has granted durable legd custody. In such cases, the
Department of Human Sarvicesshd| berdeased from any oversght or monitoring

responghilities;



(©  Order terms of trestment caculated to assis the child and the child's parent,
guardian or cugtodian which are within the ability of the parent, guardian or
cugtodian to perform;

(d)  Order youth court personnd, the Department of Human Services or child care
agendiesto assg the child and the child's parent, guardian or custodian to secure
socid or medicd sarvices to provide proper supervison and care of the child;

) Givelegd cugtody of the child to any of the fallowing but in no event to any Sate
traning schoal:

() The Department of Human Sarvices for gopropriate placement;
or

(i) Any private or public organization, preferably community-based,
ableto assume the education, care and maintenance of the child,
which has been found suitable by the court. Prior to assigning the
custody of any child to any privateingtitution or agency, the youth
court through its designee shdll firg ingoect the physicd fadlities
to determinethat they provideareasonablestandard of hedthand
ety for the child.

(emphadis added).

22. However, the paramount concern in determining the proper digoosition continues to be the best
interest of thechild, nat reunification of thefamily. In re Beggiani, 519 So.2d 1208, 1213 (Miss. 1988).
SeeInre SAM., 826 So.2d a 1274, 1279 (durable legd custody was determined to be in the best
interest of the child in order to dlow continued DHS monitoring without the reguirement of annud reviews
and condant invalvement by DHS). Seealso S.R.B.R., 798 So.2d a 444. Also,inG.Q.A., 771 So.2d
at 336, we emphasized thet the polestar congderation in determining digpogition isthe best interest of the
child. Furthermore, in G.Q.A., atermination of a parentd rights case, we Sated that:

Congress recently enacted the Adoptionand Sefe FamiliesAct of 1997 (ASFA), Pub.L.
No. 105-89, 111 Stat. 2115 (1997), in order to increase the safety of children. In
pursuing thet god, ASFA provides that “reasonable efforts' to reunite children with thar
parents "shdl not be required ... if acourt of competent jurisdiction has determined thet (i)
the parent has subjected the child to aggravated circumstances (as defined in State law,
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which definition may include but nesd nat be limited to abandonment, torture, chronic
abuse, and sexud abuse" 42 U.SC.A. § 671(8)(15)(D)(i) (Supp. 2000). Essentidly,
ASFA daifies thet a child need not be forced to remain in or be returned to an unsafe
home and dlowsthe Statestopl ace the saf ety and welfar e of the child beforethe
interest of abusive parents.

771 S0.2d a 335 (emphasis added).

123. InSA.M., 826 So.2d a 1278, Y outh Court Judge Michad H. Ward's granted durable legd
custody of SA.M. to her long-time foder parents subject to supervised vidtation with the mother rether
then returming the child to her mother. 1d. The mother argued that granting durable custodyy to the foster
parents amounted to terminaing her parentd rights. 1d. at 1278. The mother aso argued that the youth
court should have made attempts to reunify her and her child before granting durable legdl custody. 1d.
a 1274. In afirming Judge Ward's decison, this Court Sated:

Thefact that under durable legd cugtody the parent retains some form of resdud rights

and regponghilities is a vitd and obvious diginction to termination of parentd rights

Ancther disinction isthet adecison to grant durable legd cugtody is not permanent and

i, therefore, subject to further review and modification by the courts.
Id. a 1279.
24. Here, the youth court sated in itsjudgment terminating parentd rightsthet " acourt of component
juridiction has determined thet reunification hdl not bein the Minor Petitioners best interest, condtituting
grounds for termingtion of their parenta rights pursuant to Miss. Code Ann. 8 93-15-103(3)(h)(1972)."
The youth court dso found that the children "had been in the care and custody of alicensad child caring
agency, or the Harrison County Department of Human Services, for aperiod of oneyear.” Theyouth court
spadificaly addressed the dternative placement of durablelegd custody during find arguments. Theyouth
court stated thet "you can't have adurablelegd custodian unlessthe people have had custody for ayear.”

The youth court conduded that this was not the case under the facts a bar as May had not had custody
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of her children snce June 11, 1999. Miss. Code Ann. 8 43-21-609 (b) specificaly and dlearly provides
that in order to have the digpogtion dternative of durable legd custody in cases of abuse or neglect, the
child or children must have been in the physica custody of the proposed durable custodiansfor a leest 1
year under the supervison of the Department of Human Services
125. Therefore, wefind no merit to May's assignment of error that the youth court did not congder the
dterndtive digpostion of durablelegd custody

CONCLUSION
26. Therefore, for dl the foregoing reasons, we afirm the decison of the Y outh Court of Harrison
County terminating May's parentd rights
127. AFFIRMED.

SMITH, C.J., WALLER AND COBB, P.JJ., CARLSON, GRAVES, DICKINSON
AND RANDOLPH, JJ., CONCUR. DIAZ,J.,NOT PARTICIPATING.
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